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This erbitration involves one issue which was submitted
to the undersigned for award pursuant to his appointment as
Arbltrator on March 2%, 1945, by the Sixth Regional Office of the
Natlonal +ar Labor Board. A hearing was held at Indiana Harbor,
Indisna, on April 6, 1945, at which all parties were represented
and fully heard. The Union was represented by Mr. F. L. Harris,
Staff Representative, Mr, Joseph B, Jeneske, International Repre-
sentative, Mr, ¥. H, Powell, Local President, and Mr. J. A, Baltrukas,
Grievance Comritteerman, 76" Mill, The Company was represented by
Mr. F. M, Gilllies, General Superintendent, Mr. W. A, Blake,
Industrial Relations Department, Mr., R. J. Beeswy, Assistant
Supe rintendent Tlectrical and Power, ¥r., B. R. King, General
~“lectrical Foreman 76"-46"-44" Mills, Mr. E. R®. Krick, Assistant
Poreman 76" ¥Mill and Mr, J. ¥. FHelding, Foreman 76"-48" Electrical,
Mr, Donald A. Markwalder appeared in person and was present
throuchout the entire hearing.

Issue - Has Donald i, Markwalder been unjustly discharged?

Tacts - Donald 2, Markwalder, age 43, an electrical maintenance

man In the 46" Blooming ¥ill, hes been in the employ of the Inland
Steel Company since July 1933. On Fetruary 9, 1945, e crew of

about 24 men were engaged in assembling two generators in the 46"
Blooming ¥ill Motor Room. These generators had been A&l smantled

for purposes of inspection, cleaning and repair, Ths performance

of this job included the unbolting and removing of the top half of
both generator frames and lifting out the armatures, welighing asbout
20 tons. This operation was required to be performed about every
three years in the interests of efficient general maintenance and
upkeep of equipment. Supervising the job were R. J. Beeswy, Assistant
Superintendent of the Flectrical Department, B. R. King, General:
Tlectrical Foreman of the Hot Strip Mills, and E. R. Krick, Assistant
%lectrical Foreman.

The armature in the generator north of the mill motor had
already been lowered into position, and Markwalder and a helper
(motor inspector) were assigned to the job of putting connections
together preceding the bolting of the top half to the bottom helf
of the generator frame.

On the previous day (February 8) Markwalder hed worked
& sixteen hour shift, and due to the ineffective functloning of
his automobile while traversing the 13 miles Aistance between hils
home and the plant, had -eceived only 3 hours of sleep tefore




—

reporting for work on midnight of February 9. On this day
(February 9) Markwalder was scheduled to work a twelve hoar
shift, and he worked all but sbout one hour of that shift when
the incident occurred which culminated in his discharge.

The arvature for the south generator, preparatory to
its lowering into the bottom half of the generator frame, had been
picked up by a crane and was hanging in an overhsead position
fastened to a cable, when Beeswy requested Krick to see to 1t that
lights were hooked up for use in fitting the armature into plsace.
Beeswy, who was supervising the assembling of the south generator,
then went to the corner of the north generetor, and said to
Markwalder "Ve need lights at the south generator." Markwalder
replied, "Vhat kind should I get? Flood or Txtension?" Beeswy
sald, "txtension preferred." Markwalder hooked up one extension
light, and then came back to the location adjacent to the north
generator which he had previously left.

Shortly thereafter, Krlck w#ent over to iarkwalder, and
requested him to hook up stand (flood) lights for use in lowering
the south generator. Markwalder replied that he didn't have time.,
Frick suggested that he take time, and repeated the request,
¥arkwalder di1d not answer, and when 1t was apperent ‘hat Markwualder
would not comply, Krick sought out King, and told him that Markwalder
had refused to obey his order. King and Krick walked over to
Markwslder and King attempted to convince Markwalder that he should
cooperate in working with Krick who had been newly appointed as
assistant foreman on February 1, 1945, 1In reply thereto Xarkwalder
said, "Ha, ha, ha, a jerk like that be my foremen - he has a lot to
learn before he will be my foreman." King then turned to Krick and
veriflied the fact that Krick had told Markwalder to hook up lig-ts
whereupon Markwalder sald to Krick "Go F-K yourself". King then
requested Markwalder to hook up those lights. XMarkwslder made no
move to comply, and King walked over to Beeswy, and reported to him
that Markwalder had falled to obey the directions of both him and
Krick, and suggested to Beeswy that Markwalder be sent home. King
again walked over to Markwalder and told him that he could elther
hook up the lights or go home. There being no r=ssponse, King
reported to Beeswy that Markwalder refused to hook up the lirhts,
and he rad asked him to go home.

Beeswy then joined both Krick and King snd conferred with
Yarkwalder. MNarkwalder said that if Beeswy would direct him to
make the light connections he would do it, but he would not hook
up the lights at the request of elther King or Krick, referred to
King as "the son-of-a-bitch politician,” and again sald to Krick
"Go F-K yourself",

Beeswy told Markwalder to go home., This command was
jssued at about 11 A, ¥ (February 9) or one hour before Markwalder's
shift was scheduled to end. Markwalder protested this decision,
and Beeswy told liarkwalder to walt until ‘eeswy conferred with
Mr. 3chlossberg (another ..ssistant Superintendent of the Zlectrical
Department). hen Beeswy returned hs said to larkwalder "Forget
the whole incident. Go home now, this 1s the end of your shift,
be sure to report for work tonight at midnicht on your regularly
scheduled turn, then latsr, if necessary, we will go into the
incident."”




At about 5:15 P,M. of the same day the Company called
Markwalder and told him not to report for work but to see King
- at the employment office at 10 A.}¥, the next morning. Y‘hen
Markwalder appeared at the appointed time and place he was met
by 3chlossberg, Beeswy, King and Krick. King said, "Merkwalder,
I am fining vou," and handed him a& pink slip reading as follows:

Inlani -teel Company

—_ Separation Slip
Issue to Employee - Take to Employment Office
February 14, 1945
Name - Donsld &, Markwalder Check MNumber 9180
Address - 129 Raymond Street, Telephone Number Griffith 501K
Griffith, Indiana

— =xplain Reasons for Separation

If Discharged - %hy? - Insubo 'dination and Use of Profane
— Language,
Last Date /orked =- February 9, 1945,

Perry
— ‘ Superintendent
On the next Aay the following grievance was filed by the
— " Union:
State of Grievance
S.7.9.C., Local Union 1010
(— Fast Chicago, Indiana
February 10, 1945
Neme - Tonald A, Markwalder Check Number 9180
r Department Division - 46" Flectrical, Occupation - Elestrical
Yervice Record of rmployee - 12 yesrs., Msintenance

Description of Grlevance: -mployee requests reinstatement to
his occupation, Because of disagreement between himself and
T, Krick, he was discharged. This action 1s in violation of
the existing agreement. Article VI, 3ection 17, states
"Management agrees that a member of the Union shall not
- arbitrarily be dlscharged from and after the date hereof,
BUT that in ell instances in which ¥anagement may conclude
that an employee's conduct may Justlfy suspension or disclarge
— he shall first be suspended, stc."

The action tsken is unjust and severe. The unreasonable
attitude of E., Krick in sggravating and hls personal dislike
tovards this employee brought on this disagreement,

The Union requests immediate reinstatement,

/s/ Joe Baltrukas,
— Grievance Cormmitteeman,

The Grievance Committ-eman presented the grievance to and
conferred with the Superintendent of Industrial Relations who
on February 12, 1945, rendered the following decision:




Inland Steel Company
Case Number 1519
Tebruary 12,1948

Grievance Cormitteeman - Joe Baltrukss (Eot Strip ¥ills)
SubJect - Lonald A. Farkwalder, Jheck 9180, 46" Blooming will,
%lectrical Maintenance man,

This 2-ployee was dlscharged for insubordinatlon and using
ohscenc language in talking to foreman. It would be improper
to record language which this employee directed to his foreman
after foreman had instructed him to perform & certain task,

. bellave the action taken by deportmental supervision
in discharging this man for offense cormitted, 1s warrsnted,
and therefore sustain 3uch action.

M. % ¥eClure
Supt. of Industrial ielstlons.

The grievance was next considered at a meeting between
the plant grlevance comrlttee sand the General Zuperintendent, and
on February 21, 1945, the General “uperintendent rendere! the
following declislon:

Tebruery 21, 1945,

4illiam Young, Chalrman
Grievance Cormittes

Joseph 3Balirukas, Grlievance Cormitteeman
76" Jot Ttrip Mill ‘

In regard to suspension and dlscharge of Xarkwalder,
uaintenance ¥an, 76" Hot Strip Mill:

This office finds the charge of insubordination agasinst
Yarykosalder accurate and indefensible.

Towever, in consideration of hla service period, plus
his adnission of wrongdoing, thils office is willing to allow
hirm to tal's & position as ouitslde motor inspector aftsr =
neriold of M sciplline of 30 calendar days,

e wlll then maintain hls plant senlority, but will,
of necesslity, start new senlority in the division to which
he 1s aszigned.,

His permanent a&s:ignment to the new division will be
bazed on hils manner of handling his work in the new dlvision
in the Zipst 60 days,

7. M. Gillles
General luperintendent

The matter was next consiered a: a conference betwe-n
the Union's International Zepr-sentative and the General Zuperintendent.
The dispute was not resolved and on karch 15, 1945, the partles sub-
mitted a joint request for the appointment of an urbitrator zddressed
to the .1xth Reglonal "'ar Labor Board.

On Yarch 16, 1943, lr, !‘arlizwalder becarme employed by the
Dodme-Chlcapo Plant, as a journeymen electriclan at a 3trelshe time
hourls ~ite of 1.25 plus night shift prermiums of 57 or 77,



The Company testified that Mr, Markwalder's name was
retained on tre payroll until Tebruary 21, 1945, the date of the
disposition of the Grievance by the General Superintendent.

Mr, Markwalder wes not employed during the period from *ebruary 9
to Merch 16, 1945, and did not flle any claim, nor 413 he recsive
unsmployment compensation benefits,

¥~, Markwalder's straizht time jally rate as an
Flectricel 'alntenance Man st the Inland Cteel Compary was 8,04,
The straight time Jay rate spplicable to the position of Outside
¥otor Insvector is #7,80., ™ue to the effect of the bornus or
premium system installed at this plant, the difference in daily
earnings accrulng from these respective classifications would be
aporoximately "1.60. By the terms of the exis:ing labor agreement,
departmental senlority p-evaills with respect to pro~otions, increases
or ddcreases of personnel, and plant seniority applies only to those
subjects which similarly affect all employees, such as vacatlicns,
reserve labor status, etec.

"Me -°nly previousz record of disclplinary action taken by
the Corpany agnlnst llarkwalder conslsted of a wrltten notice, dated
Yoverher 24, 1943, in the naturc of & notice of a violation of the
vompany's labor policy. However, the terms of the existing contract,
Article VII, Section 1, provides, "In all c2ses where one yesr elapses
between violations requiring wrlitten notice, such violations will not
influence an employes's record,”

PONTTION T THE UNIQN.

1, That Yarkwalder wa3 unjustly discharged by the Corpany,
and that he should be reinsteted in the employ of the Compeny with
full seniority rights, and be remunerated for 2ll time lost as a
result of the discharge,

2. That the Company violated Article VI, Section 17, of
the existing le2bor egreement in falling to first suspend MarZwalder
pending » considerstion of the offense.

3. That Quring Markwalder's long prrlod of servize with
the Comrpany, he has proven to be a capable end qualified croftsmang
that h1ls ebsentee record has been exceptionally good, and the quality
of his workmanshrip has not been impugzned.

4, That at the time this incident sccrued ¥arkwclder had
comrleted 27 hours of worlr interspeaced with but three hours of sleep
and trat he was mentally and physically exhausted.

5., That the ordersa 1lssued to him by the various super-
visors were contradictory and that the supervisors were confused in
requesting different types of light connections.

6, That he had been assigned to 2nd was actively encaged
in the performance of a responsible lob w#hen the assistsnt foreman
drected him to hook up the sten? lichts; thaet he could not »nronerly
leave thls task unlese first 4 scharged from responsibility for the
correct performance of that work,

-7 7. Thet there were other men present, subord nite 1in
retins to VWanlkivalder, who were capable of making thse rajuested
light connections,



8. That Markwalder was singled out for discharge
because of his activity on behalf of the Union during a period
in the past in which he acted as & grievance committeeman, and
in so discriminating against Markwalder, the Company has violated
the existing a~-reement.

POZITICN OT THT COMPANY.

1. The labor agreement reserves to the Company the right
to suspend or discharge employees for cause; that an employee's
deliberate refusal to comply withk a foreman's order, when made in
the normal course of work, even though unaccompanied by words or
acts intended to belittle and berate his superiors, constitutes
Justifiable ceuse for discharge.,

2. That Markwalder was guilty of insubordination and
abusive language on February 9, 1945; that this incident was the
s0le cause for hils discharge.

3, That Markwalder may well have been disciplined for
engaging in a series of other acts contrary to the eatablished terms

of the labor agreement, but the Company has been unusually lenient
with him.

4, That Markwalder's alleged lnsufficient sleep is not =
valid excuse for his conduct becsuse all of the slectricsal force in
the 46" mill had heen working long and irregular hours, and the
midnight to 8 .M, turn on the day of this incident was actually a
light one.

5. That it is imperative that the Company protect its
prerogatives of management by disciplining, even to the point of
discharging, where cause is shown, and where the fallure to dis=-
charge could only be construed as an invitation to all workers to
flout at will the authority of their supervisors,

6. That the fallure of the arbitrator to sustain this
discharge will not only be a orippling blow to the orderly and
successful operation of the Company, but will also make a mockery
of discipline, essential to the success of a well ordered society.

IZCUSSION,

The applicable provisions of the existing agreement,
dated August 5, 1942, are the following:

Art®le VI, Seotion 17. Disgcharges, In the exercise of
its rTghts as set rorth 1In Article X1, Management agrees that
& member of the Union shall not arbitrarily be discharged from
and after the date hereof, but that in all instances in which
management may conclude that an employee's conduct may Justify
suspension or discharge, he shall first be suspended. Such
suspension shall be for not more than five (5) calendar days.

During this period of initial suspension, the employee may, 1f he
believes that he has been unjustly deelt with, request & hearing
and a statement of the offense before his Superintendent, or the
“uperintendent of Industrial Relations, with the mewber or
members of the Grievance Cormittee present, a4t such hesrings




the facts concerning the case shall be made available to both
parties, After such hesring, Management may conclude whether
- the suspension shall be converted into discharge or, dspendent
upon the facts of the case, that such suspension may be
extended or revoked. 1If the suspension 1is revoked the employee
— shall be returned to employment and receive full compensation
at his regular rate of pay for the time lost, but in the event
a disposition shall result in either the affirmation or
extension of the suspension or discharge of the employees, the
employee may allege a grievance which shall be handled in
accordance with the procedure of Article VI, Finsl decision
on all 3uspension or discharge cases shall be made by the
—_ Company within five (5) days from the date of filing of the
grievance 1f any. Should it be determined by the Compeny or
by &n umpire in accordance with the grievance procedure that
the employee has been discharcged or suspesnded unjustlv, the
Company shall reinstate the employee and pay full compensation
at the employee'!s regular rate of pay for the time lost,

— Article XI, Plant Management. The management of the
‘ plants and the direction ol the working forces, including the
right to direct, plan and control plant operations, the right
to hire, promote, demote, suspend, or discharge employe = for
cause, or to relleve employses because of lack of work or far
other legitimate ressons, or the right to introduce new and
improved methods or facilities, or to change existing produc-
- tion methods or facilities and to manage the properties in the
traditional manner 1s vested exclusively in the Company, pro-
vided that nothing shall be unsed for the purposes of discrimina-
— tion against employees necause of membership in or activity on
behalf of the Union." -

Markwalder and a helper (motor inspector) were assigned

- by King to make connections for the operation operation of the

generator north of the mill motor. The zrmature had already been

lowered into the north generator frame., Markwalder testified that
- King had given him definite instructions to carefully observe that,
in the doing of this job, extraneous matter, such as nuts, bolts,
clamps or tools was not dropned into the armature windings. it
Beeswy's direction Markwalder left this job, found an extension
light, plugged it into the wall, uncolled the wire, and went down
into the pit and placed the light on the brush arms in the lower
{ half of the generator frame, Markwelder stated that thils light was
t— positioned similarly to the one placed by Beeswy 1in lovering the
north generator. Markwalder testified trat after so doing he looked
- at Beeswy who nodded his approval, that he returned to the north
generator, and whlle standing over the job which the motor inspector
had continued to perform and while trying to take into account
mentelly what had transpired during his brief absence, Krick ordered
him to connect the flood lights.,

RBeeswy testified that on the assembling of renersators it

was the custom in the mill motor room to have a light on all corners
~— when the ar~ature was being lowered into position, that this pro-

cedure had been followed when the armature was lowered into the
. north generator; that such light could be secured from either flood
L or extenaion lights, but on account of thelr individual =gneuvarsbilily,
he preferred extension lights; that the clearance between the 2rmature
and the generator frame was less than 1/4", and that great care n 4
to be exercised while lLovering the ar-ature so as not to injure the
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in which event, costly and time-consuming repairs would be required;
that Markwalder knew that more than one light was needed and that

he did not see or approve the single light connection that Markwalder
had made,

Krick and King testifisd thet when they madie their seversal
reauests o Lankwalder to hook up the flood 1lights, Markwalder was
standing -bout 4 feet away from the north generator, holding an
extension light in his hand and loafing. King also testifled thut
when the south armature was finally lowered into position four
lights had »een installed, one at each corner, that such installation
of lights had taken place vhile he was talking to Markwalder.

w1th respect to Markwalder's contention that he was
responsible for the connecting of the north generator, snd that he
could not properly leave such work without being first relieved of
those duties, 1t 1s slignificant that Markwalder was not so concerned
when he left his job pursuant to Beeswy's statement to him that
lights were needed, and it 1s also to be polnted out that since
Markwalder had been originally assigned to his work on the north
generator by King, a compliance with King's subsequent request that
he hook up lights would have carrled with it King's acquiescence
that he leave such work while performing his newly assigned task.
Moreover, the evidence fails to indicate that Markwalder requested
from elther Klng or Krick & release of responsibility while complying
with their orders which demand it is reasonable to suppose would have
been made, 1f that was the sole resson prompting Markwalder's refussl
to obey.

The undersigned personally visited the two generstors in
the mill motor room involved in this dispute, and took notice of the
general lightling of the room, the sizes of the generators and
armatures, and the clearance between the armatures and the generator
frames. Such visusl inspection revealed that, giving considerat.ion
to the size and cost of the equipment, which at the time of this
dispute was being then assembled, the request for elther four exten-
sion lights or stand (flood) lights wes ressonably required as a
precaution against possible harm or damage to the armature windings,
poth Beeswy and King teatified that the north armature wes lowerad
with tre ald of four extension lights, and that this procedure :as
the sccepted practice, which testimony the undersigned conslders
sufficient to rebut the statement of Markwalder that only one exten-
sion light was used at the north armature, especially since the
evidence indicated that Markwalder did not make the light connections
that were used in lowering the north armature.

It 1s true that the several requests for lights addressed
to Markwalder, first by Beeswy, and subsequently by Krick and King,
appear to be in conflict, Yet, 1f Beeswy's testimony is accepted,
to the effect that by "externsion" he meant four extension lights
and that Xarkwalder knew or should have known that four lights were
needed, the installation of the four lights by Markwalder would have
removed the necessity of elther Krick or King requesting addi tionsal
lights .

Rut, let us assume for the moment that Markwalder sincerely
believed that the sincle light connection made by hlm was completely
in accordance with Beeswy's request, was approved by Beeswy, and was
sufficisent for the purposes intended. What then can be considered to
be the normal response that could be expected to be made by a crzfis-
man to & subsequent order issued by a subordinate superviscr, for the



Aoing of work which was entirely different from that which had
prewliously been requcsted and already perforrmed?t It is reasonsahle
to suppose that in this situation the worker may have replied, "I
am working under orders from the top supervisor (Beeswy) and until
he changes them either directly or through you, I feel that I
cannot pro serly make the change." Had Markwalder used languege
simil.r o the foregolng in making his reply, 1t is likely that
Krick znd ing would not have pressed theilr demands without first
confer1z with Beeswy, and ascartoining that the change in
procedure msat with his approval, ~“ven if 1t was true that ¥rici:
heard Reesry'!s initlal order to lsricralder, (which Krick denied;,
that fact supports the conclusion that Markwalder, in replying to
Xrick, should have reminded Kriclk thuat he had immediately prior
thereto, complied with Beeswy's reguest,

In tha undersirned?s opinlion the evliience supports 2
conelualicn *hot in 1lssuine~ tls order to Xarkwalder, Krick was
performing his nroper function and fulfilling the dutiass of his
position, 2nd was not, as the Unlon has contended, arrogantly
disnlaying or arbitrarily excesding his managerial suthority,

It folloxs, therefore, that Narkvclder had two proper =ltecrnotivas
presented to him, (1) To obey Krick's order as an order issued by
his irmrmedinte supervisor, or (2) To request that Xrick verify the

change in nrocedure,

The facts, however, dlccloge that Karkwalder did not
elther cbey Y“rick'!s order or atte pt to rationallze his rzfusal or
delay in obeying. 1Ins:ead, he derided Krick's qualificatlons as
a supervisor, and twice hurled 2t him the obscene oath. Furthermore,
he carrlzd over “is ettitude of disrespect by referring toc King in
outspolen rrofanity and megnified his insubordination by refusing
to comrly wit» King's orders.

Neither insubordinatlion cs such, or when accompanicd by
the reckless use of foul language can be condoned. It 1s well
recognized that the malntenence of discipline is an essential
element in the efficlent end successful operation of any business,
Union officizls recornize and ec'nowledge this trulsm, =nd while
they expec* thelr members, in their relatlons with superviccrrs per-
sonnel, not to be obsequious, but to be frank, candld and direct,
*t 1s understood thet such straightforwardness shall not include
or ugsune gn sttitude of abuse,

The undersigned has concluded that the evidence falls to
sustain the Union's contention that Markwalder's past service as s
Grievance Cormitteeman, or his Union ‘etivity, as a Chop Iteoward
or in szny other capaclity, materially influenced the Comnany's
decision to discharge Markwalder,

Ae a mitigating circumetance, some consideration must te
given to Markwalder's alleged mental and physlical exhaustion, =which
condition in tis opinion, “irectly precipiiates the incident, 't
o» atout the time this incident occurred, lLarkwalder had worked two
consecvtive chifts of sixteen and elcven hours each, Between shifts
re hzd received but three houre of sleep. It is true that his lock
of slcer wes primarily esttridbuteble to the difficultles he cnccuntered
In orerctin~ his autorobile, & cilrcumstance probably not sicrad by
~he »~zt of the crew then enragsd in performming this emwergency ob,
211l o7 srom worked a similer schiedule, Fowever, it muzi he »drice-4d




that the loss of sleep Aid not prevent ¥arkwalder from reporting
for work on time. It 13 also understsndable how, in the stress
and tension of an abnormally long work schedule, a person with a
lowered physlcal stamina may 3nap under the strain,

7%, in this case, an alditional factor 1s present which
the undersi-n:zl belleves to e nizhly signlficant., The Tnion =nus
alleged '+ : in falling to firs: suspend Markwalier, pending a
conslider:tion of the offense, the Company violated ..rticle
Section 17. -he Corpany denied thiti thelr actions in thi:
constitutsd 2 contractual violatiosn, by con:snding thati lar
teparstion Zlip, slthough handed to hLim on the 9th was dat:d ¢
1l4th; that his name remained on tihe payroll until the <lst penilng
the disnosition of the grievirnce through _tep 5 of the grievance
procedare; and thst during the period from the Pth to lthe Lith the
pertis:s uncerstood «erkwaller's status to be that of 13 sus 1
employce, even though the word "suspended" may not htva U
actually used.
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section 17 specifically provides that wshere the Company
is of zhe opinion that 2n erployce'!s conduct Justifles sugpeasion
or diszcaarge, the employee siheall be first suspended for no:T more
then & calendar davs. This section also provides that zfter such
kearing, the Comvany i3 emposersd to conclude whether tie suspersion
shall he converted into & discherge or be extended or rcvoxed, :and
grents tc the employee the right to file a grievance if the Jorpany's
decision is en affirmation or ex.enslon of the suspensicn or ¢ lige
charge.

““he undersigned has concluded that it 1s the intentlicn of
this lonpguizze to provide for a "cooling off" period during .2ich,
nnd while the employees! status rerains suspended, an opportunity
is sfforded to consider the matter 2t a hesring, In this cease
bsrk.clder was handed his feparaticn 31lip, the slip stated on 1is
fece thet he was discherged, and in delivering the slip, King :-¢oid
"sarkwvelder, I am fining you. You can get your pay the ldth cf the
month.” Threre is little doubt but that both Karkwalder and Xing
understood that an immediste discharge was intended, whilclh nction
in the light of the grovisions of Section 17, sppesrs Ll Ce &
“jumping of the ecun.

Ty 13 of course conjectural to attempt to visusll-e in
retross2ct the outcome of this dispute 1f the Cormany had follcwed
tre 1literal wording of Section 17 by first suspending larsweclusr,
and then, participating in a hearing during such initial suspenslon,
It may be that if such procedurs iere followed the Company would hrave
c-ncluded that the suspension sl:ould be converted Into & disciicrrge.
Un the other hand, it 1s also possible that the Company woull hive
decided to extend the suspension, in which event it 1ls problemctical
whetrer s ~rlevance would have Teer filed. If a grievsiuce .2l ‘een
filed and processed to the arbitration step, the Unlon's position
vefore the ~roitrator would have tzen materlally wenkencd insofar
ag tre sole uzstion for determination would be the rossonthloness
of the penalty.

~ltrough the Company its insisted that, since the nlom
£1ile? » ~nlevarce, z=nd ~valled i%3ell of the grievance procsdu -,
teme - 8 hren . amusiaanitial corpliance with the proviclone of
ceesismn 17, the nnidersimed i3 of the opinlon that, by omiitiln: ile

. Y

] - - .. [ N : .. B L 2 Tt o P et - LRI i~
amgliminan witponiion and the aselrpanylag hearing, Ulo SIupinT



!

placed itself in 2 position wherein it had already committed
itself to a definite stand, the withdrawal from or reverssl of
which would have onoompassod a certain amount of "loss of face"
This departure from the preclse procedure outlined in Section 17
deprived Varkwalder from the benefit of that period of contem-
plation which the contract specifles shall be invoked before any
discherge of & Union member is dilrected or effected, and which,
had it been invoked, may possibly have modified the Company's
treatment of the offense.

The undersigned deems it undeslrable that, in this
dispute, Narkwalder should recelve compensation for the time lost
as a result of his discharge. In view of the fact that Section 17
provides that under certain circumstances, & reinststed employee
shall be compensated st hls regular rate of pay for time lost, the
Union might take the position that, if the award directed Markwaldor's
unconditional reinstatement, the contract requires that he receive
back pay. If, however, the awnord directed Markwalder's reinstete~
ment without back pay, the Company mey say thaet the award is invalid
and incapable of belng enforced. To overcome this difficulty the
undersigned renders the following provisional award,

PROVIZIC w»L AJARD - That 1In the event that, on or before May 1,
orpany and the Union inform the undorsignod that

Donald A Markwalder has agreed in writing to walve back pey and

accept a loss of earnings for the period from the date of his

& scharge up to an including the date when such sgreement is

executed, the undersigned intends to issue a final award reinstating

Doneld A ¥arkwalder to work of & similar class at the same rate of

pay and original seniority, but without back pay for the time lost

as a result of his discharge,

Respectfully submitted,

aro . en, Arbitrator

24/ (949
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April 6’ 1845,

PLad, RUPORT AND DIECISION JF ARTITIATOR

The Provislonsal Report and Leclaion of the Arbitrator laauod
April 24, 1944, contemplated the subsequent rendition of a flnal
award on the issue submitted to arbitration, 3Since the lssuance
of the said Provisional Report and Jeclalon, the Arbitrator has
been notifled by the Campany and by the Union, that farkwaldsr
hed agreed to waive back pay and accept a loss of earni for the
time lost as a result of his didechargs. Aoeordlniii, sand as s
supplement to the sald Provisional Report and Declslon, the Arbl-
trator aerewiti lssues his final award as follows:

ISJUE = Has ODonald A, Usarkwalder beem unjustly discharged?

PINAL AWARD = That Donald A, Markwalder was unjustly
discharged, but that slnce he has ed to walve back pay and
agoept & loss of earnings for the ¢ lost as a result of his
discharge, the sald Donsld A, Narkwalder shall be {mmedliately
reinstated to work of a simlilar class st the same rate of pay
and with original seniority, tut without back pay for the tine
lost a8 a result of his discharge.

Respectfully sutmitited,

8/ HAROLD x, GILCEL

May 1, 194S.



